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A Contribution to the Conversation on Mixing the Modes of 




One of the trends that has been growing in importance in international commercial dispute 
resolution has been the combining and mixing of modes, particularly of mediation and 
arbitration. Surveys of users indicate that the reason for this growth has been the perception 
that mixing of non-adjudicative and adjudicative modes can help to achieve certain process 
goals, such as international enforceability, cost-effectiveness and relationship preservation. 
This article first suggests an approach towards articulating the myriad ways that mediation 
and arbitration may be combined, focusing on mediation followed by arbitration (med-arb), 
arbitration followed by mediation (arb-med), and opening mediation windows in the 
arbitration process (arb-med-arb). It then discusses which of these mixed mediation and 
arbitration processes best achieves the goals of international enforceability, cost-effectiveness 
and relationship preservation. It is hoped that this endeavour will contribute to a greater 
appreciation and understanding of how to best mix mediation and arbitration, whatever “best” 
may mean. 
I. Introduction 
In the combined data gathered from the Global Pound Conference series from 2016 to 2017, a 
52% majority of respondents indicated that the most effective commercial dispute resolution 
processes usually involve combining adjudicative and non-adjudicative processes. 1  When 
asked which tools or processes should be prioritised to improve the future of commercial 
dispute resolution, 45% of respondents indicated that combining adjudicative and non-
adjudicative processes should be prioritised.2 This information shows “a clear consensus that 
combining processes, or mixed-mode dispute resolution, is the way forward”. 3  It also 
corroborates other studies that point to the increasing popularity of multi-tiered processes to 
resolve international commercial disputes, with mediation and arbitration being typical 
elements. One US study had 82% of survey respondents indicating they use multiple steps in 
their alternative dispute resolution (ADR) clauses, with 73% incorporating negotiation as one 
of the steps, 46% using mediation, and 58% finishing with arbitration.4 In a similar vein, the 
                                                            
* Eunice Chua, LLB (Hons) (National University of Singapore), LLM (Harvard University), Assistant Professor 
of Law, School of Law, Singapore Management University. Email: eunicechua@smu.edu.sg. The author would 
like to thank the anonymous referee of this piece for the helpful and insightful comments as well as her family for 
their ever-present support and encouragement. 
1 International Mediation Institute, Cumulated Data Results March 2016 – September 2017, GLOBAL POUND 
CONFERENCE SERIES 2016–2017, http://globalpound.org/wp-content/uploads/2017/11/2017-09-18-Final-GPC-
Series-Results-Cumulated-Votes-from-the-GPC-App-Mar.-2016-Sep.-2017.pdf.  
2 ibid. This response was second to pre-dispute or pre-escalation processes to prevent disputes (51%). 
3  International Mediation Institute, Herbert Smith Freehills and PricewaterhouseCoopers, Global Pound 
Conference Series: Global Data Trends and Regional Differences, https://www.globalpound.org/wpfd_file/gpc-
series-global-data-trends-and-regional-differences. 
4 Christopher Bloch et al., Drafting Step Clauses: An Empirical Look at their Practicality and Legality, PACE 
INSTITUTE OF INTERNATIONAL COMMERCIAL LAW, 
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2018 International Arbitration Survey conducted by Queen Mary University of London showed 
that of the 97% of respondents that indicated that international arbitration was their preferred 
method of dispute resolution, 48% would choose international arbitration as a stand-alone 
mechanism and 49% international arbitration in conjunction with alternative dispute resolution, 
including mediation.5 These studies point to the growing importance of combining and mixing 
of modes, particularly of mediation and arbitration, in international commercial dispute 
resolution. As an aside, it is worth noting that this trend of mixing modes for international 
commercial disputes mirrors the growth of mixing modes in the domestic context. In civilian 
system countries such as China, Germany and Switzerland, it is common in the domestic 
arbitration context for arbitrators to facilitate settlement between the parties before the 
arbitration hearing.6 In both civilian and common law systems, legislation or judicial practice, 
for example through referral of cases or adverse costs orders for unreasonably failing to attempt 
mediation, has increasingly led to parties in litigation attempting mediation either before 
commencing litigation or at an early stage of the litigation process.7  
One international development that could have an impact on mixing mediation and arbitration 
in international commercial disputes is the United Nations Commission on International Trade 
Law (UNCITRAL) Convention on International Agreements Resulting from Mediation and 
amended Model Law on International Commercial Mediation (collectively, the UNCITRAL 
instruments), the final drafts of which were approved on 26 June 2018.8 The UNCITRAL 
instruments may reduce the need for mixing modes because they will enable mediation 
settlement agreements to be directly enforced. Nevertheless, as the discussion below will show, 
mixing modes can achieve goals other than international enforceability that are important to 
disputants, and hence remain an important and relevant area of study regardless of the 
UNCITRAL instruments. It will also take time before there is sufficiently widespread 
ratification of the UNCITRAL instruments to influence potential users’ decision-making in 
relation to their choice of dispute resolution mechanism.  
In order to contribute to a greater appreciation and understanding of the promise and pitfalls of 
mixing mediation and arbitration, this article first suggests an approach towards articulating 
the myriad ways that mediation and arbitration may be combined, focusing on mediation 
followed by arbitration (med-arb), arbitration followed by mediation (arb-med), and opening 
mediation windows in the arbitration process (arb-med-arb). It then discusses which of these 
mixed mediation and arbitration processes best achieves the goals of international 
enforceability, cost-effectiveness and relationship preservation. It is hoped that this endeavour 
will contribute to a greater appreciation and understanding of the promise and pitfalls of mixing 
mediation and arbitration in tiered dispute resolution. 
                                                            
http://www.cisg.law.pace.edu/cisg/newsletter/Pace_IACCM_Step_Clause_Drafting_Manual.pdf, describing an 
upward trend of using multi-step clauses in international commercial contracts. 
5 Queen Mary University of London School of International Arbitration, 2018 International Arbitration Survey: 
The Evolution of International Arbitration (2018) http://www.arbitration.qmul.ac.uk/research/2018.  
6 Fan Kun, An Empirical Study of Arbitrators Acting as Mediators in China 15 CARDOZO J. CONFLICT RESOL. 
777, 803–804 (2014). 
7 See Claire Mulder, Commercial Mediation: The United States and Europe 24(1) DISP. RESOL. MAGAZINE 8 
(2017); Melissa Hanks, Perspectives on Mandatory Mediation, 35 U.N.S.W.L.J. 929 (2012).  
8 Herbert Smith Freehills LLP, New convention on the enforcement of mediation settlement agreements approved, 
LEXOLOGY, June 27, 2018, https://www.lexology.com/library/detail.aspx?g=72195327-b8cd-4013-8c4c-
43b5941de836.  
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II. Describing Mixed Mediation and Arbitration Processes 
In an effort to articulate the various ways mediation and arbitration can be combined, 
Stipanowich and Fraser have attempted to group together and analyse processes that involve 
“mixing of modes”, including: (1) situations in which non-adjudicative neutrals use 
adjudicative techniques or switch into an adjudicative role; (2) situations in which adjudicators 
use facilitative techniques, or switch into a settlement-promoting role; (3) scenarios involving 
the interplay between non-adjudicative and adjudicative neutrals, including sequential or 
parallel use of mediation and arbitration; and (4) relational platforms such as “project 
partnering” in which third parties facilitate better communication at the beginning of a 
contractual relationship, thereby helping to promote more effective conflict management and 
use of adjudicative and non-adjudicative processes.9 However, in the ADR literature, the same 
terminology has often been used for these distinct concepts, obscuring the nuances of mixing 
mediation and arbitration.  
For example, the phrase “med-arb” can be used in the contexts of any one of the first three 
situations to mean: (1) mediators conducting a mediation and then switching hats to become 
arbitrators either to record a consent arbitral award should all issues be resolved or to proceed 
with an arbitration hearing to decide any remaining issues; (2) arbitrators facilitating settlement 
of a dispute before hearing a dispute; and (3) mediation and arbitration being conducted 
sequentially or in parallel by different neutrals.10 In one published dialogue it was said that 
“med-arb”, in the third sense of mediation followed sequentially by arbitration, was “quite 
new” in China and not frequently used.11 However, in another article on the Chinese model of 
med-arb, the phrase was used in the first two senses, with the med-arb process described as 
prevalent in China, being a unique product of Chinese socio-cultural values.12 The potential for 
confusion is evident.13 
To facilitate discussion on this topic, this article proposes to adopt the following taxonomy to 
describe the different ways of mixing mediation and arbitration, which is based on the timing 
and sequence of the mediation, the commencement of arbitration and the conduct of the 
arbitration hearing. 
A. Med-Arb  
“Med-Arb” will be used to refer to a process where mediation is first attempted before 
arbitration is commenced. If a settlement agreement is arrived at after mediation, the parties 
                                                            
9 Thomas Stipanowich and Veronique Fraser, The International Task Force on Mixed Mode Dispute resolution: 
Exploring the Interplay between Mediation, Evaluation and Arbitration in Commercial Cases 40(3) FORDHAM 
INT’L L.J. 839, 845–846 (2017).  
10  Thomas Stipanowich and Ryan Lamare, Living with ADR: Evolving Perceptions and Use of Mediation, 
Arbitration, and Conflict Management in Fortune 1000 Corporations 19 HARV. NEGOT. L. REV. 1, 42 (2014) 
(describing the three different ways survey respondents may have understood “mediation-arbitration”); Toshio 
Sawada, Hybrid Arb-Med: Will West and East Never Meet? 14(2) ICC INTL. CT. ARB. BULL. 29, 29 (2003) 
(observing that the expressions “arb-med” and “med-arb’ are sometimes used synonymously to refer to any 
process in which arbitration and mediation are in some way interrelated). 
11 Thomas Stipanowich et al., East Meets West: An International Dialogue on Mediation and Med-Arb in the 
United States and China 9(2) PEPPERDINE DISP. RESOL. L.J. 1, 20 (2009). 
12 Tai-Heng Cheng and Anthony Kohtio, Some Limits to Applying Chinese Med-Arb Internationally 2(1) N.Y. 
DISP. RESOL. LAWYER 95, 95 (2009). 
13 Dilyara Nigmatullina, The Combined Use of Mediation and Arbitration in Commercial Dispute Resolution: 
Results from an International Study 33(1) J. INT’L ARB. 37, 39–40 (2016).   
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appoint an arbitrator, to record their settlement agreement as a consent arbitral award. If no 
settlement agreement is reached, the appointed arbitrator will proceed to hear the case. Where 
the mediator and arbitrator are the same person, the phrase “same neutral Med-Arb” will be 
used for the avoidance of doubt. 
Asian dispute resolution institutions, such as the Asia International Arbitration Centre (AIAC), 
Beijing Arbitration Commission (BAC), China International Economic and Trade Arbitration 
Commission (CIETAC), Vietnam International Arbitration Centre (VIAC), commonly offer 
Med-Arb in this sense.  
The way that arbitration follows mediation are various and would include mediation and last-
offer arbitration (MEDALOA), where the award of the mediator-turned-arbitrator is limited to 
adopting one or the other of the parties’ final offers,14 and Med-Arb Show Cause, where a 
tentative award is made to give the parties an opportunity to show cause as to why the dispute 
should not be so resolved.15 
B. Arb-Med  
“Arb-Med” will be used to refer to a process where parties commence arbitration and have the 
substantive arbitration hearing before mediation is attempted. Where the mediator and 
arbitrator are the same person, the phrase “same neutral Arb-Med” should be used for the 
avoidance of doubt. It is acknowledged that “Arb-Med” is used in the literature more broadly 
to refer to mediation occurring any time after the commencement of arbitration. However, 
where parties commence arbitration and have the mediation before the substantive arbitration 
hearing, this article will use the phrase “Arb-Med-Arb” in order to better describe the different 
effects on process goals commencing mediation at a late stage of the arbitration would have. 
A common form of Arb-Med involves a sealed arbitration award and mediation, where the 
arbitrator prepares an award under seal and becomes mediator thereafter; if parties fail to reach 
settlement, the earlier drafted award is issued.16 This type of Arb-Med process has been used 
in various albeit limited contexts, including industrial relations disputes in South Africa and 
the United States.17 
C. Arb-Med-Arb  
“Arb-Med-Arb” will be used to mean a process where parties commence arbitration, and 
mediation is attempted before the substantive arbitration hearing. If parties come to settlement 
after mediation, they can return to the tribunal to record a consent arbitral award, or if they do 
not settle all issues at mediation, they proceed with arbitration. Where the mediator and 
arbitrator are the same person, the phrase “same neutral Arb-Med-Arb” should be used for the 
                                                            
14 COMMERCIAL ARBITRATION AT ITS BEST: SUCCESSFUL STRATEGIES FOR BUSINESS USERS 
25–26 (Thomas J. Stipanowich & Peter H. Kaskell, eds., 2001); Mordehai Mironi, From Mediation to Settlement 
and from Settlement to Final Offer Arbitration: A Case Study of MEDALOA in a Transnational Business Dispute 
Mediation 5(2) N.Y. DISP. RESOL. LAWYER 77 (2012).  
15 Alan Limbury, Hybrid Dispute Resolution Processes: Getting the Best While Avoiding the Worst of Both 
Worlds? https://www.cedr.com/about_us/arbitration_commission/Hybrids.pdf (2009). 
16 Kathleen M Scanlon and Kathy A Bryan, Will the Next Generation of Dispute Resolution Clause Drafting 
Include Model Arb-Med Clauses?, in CONTEMPORARY ISSUES IN INTERNATIONAL ARBITRATION AND MEDIATION: 
THE FORDHAM PAPERS 2012 429, 430 (2013). 
17 Alan Limbury, Hybrid Dispute Resolution Processes: Getting the Best While Avoiding the Worst of Both 
Worlds? https://www.cedr.com/about_us/arbitration_commission/Hybrids.pdf (2009). 
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avoidance of doubt. Where the mediator and arbitrator are separate individuals, the mediation 
and arbitration may proceed in parallel.18 
Arb-Med-Arb used in this sense embodies the most flexible approach as the mediation can 
happen at various stages of the arbitration. Mediation could be proposed by the tribunal,19 the 
parties20 or be specified by an agreement between the parties to take place at a certain time. 
The Singapore model of Arb-Med-Arb offered by the Singapore International Arbitration 
Centre and the Singapore International Mediation Centre is an example of Arb-Med-Arb 
specified by institutional rules agreed to by the parties.21 Separately, the Chinese model of 
commencing arbitration and then having the arbitrator engaging in conciliation before the 
substantive arbitration hearing is best described as “same neutral Arb-Med-Arb” rather than 
“Med-Arb” or “Arb-Med”. This is because the arbitration process is commenced before 
mediation and the mediation is conducted by the arbitrator during windows in the arbitration 
process usually before the arbitration hearing is completed. It is common for Chinese 
institutions, such as CIETAC and BAC, to have rules that permit Arb-Med-Arb and for 
arbitrators to engage in conciliation.22 Similarly, German and Swiss institutions also have such 
rules.23  
D. Med-in-Arb  
Med-in-Arb is essentially an arbitration process but where the arbitrator uses facilitative 
techniques (generally associated with mediation) to encourage settlement without switching 
out of the arbitrator role. These techniques may include arbitrators facilitating discussions and 
possible agreements on scheduling, discovery and other procedural matters, “setting the stage” 
for settlement through management of the pre-hearing process, making decisions on 
information exchange, issuing partial awards on key issues susceptible to early disposition, and 
the like, promoting use of mediation, offering preliminary views on a case or presenting 
proposals for settlement, and rendering a decision based on a settlement agreement.24 
                                                            
18 An example of this is ICDR Arbitration Rules art. 4, which provides that the administrator “may invite the 
parties to mediate in accordance with the ICDR’s International Mediation Rules” after the time for submission of 
an answer to the notice of arbitration, that the parties may agree to mediate at any stage of the proceedings, and 
the mediation will proceed concurrently with arbitration. 
19 See e.g. Michael McIlwrath, Anti-Arbitration: It’s Not Hard to Mediate During Arbitral Proceedings, KLUWER 
ARBITRATION BLOG (September 13, 2011) http://arbitrationblog.kluwerarbitration.com/2011/09/13/anti-
arbitration-its-not-hard-to-mediate-during-arbitral-proceedings (describing arbitration proceedings where 
mediation was suggested by the Chair and conducted during pending arbitration proceedings).. 
20 See e.g. Mercedes Tarrazon, Arb-Med: A Reflection a Propos of a Bolivian Experience, 2 N.Y. DISP. RESOL. 
LAWYER 87 (2009). Although the author refers to the process as “Arb-Med”, this article would treat the process 
as “Arb-Med-Arb” instead as the mediation takes place before the substantive arbitration hearing. 
21 Constance Castres Saint Martin, Arb-Med-Arb Service in Singapore International Mediation Centre: A Hotfix 
to the Pitfalls of Multi-Tiered Clauses, ASIAN J.M. 35, 44–46 (2015). 
22 An instance of a controversial Arb-Med-Arb case in this context is Gao Hai Yan and Another v. Keeneye 
Holdings Ltd. and Others [2011] H.K.E.C 1626, which was refused enforcement by the Hong Kong High Court 
but upheld by the Court of Appeal. See Friven Yeoh and Desmond Ang, Reflections on Gao Haiyan – Of ‘Arb-
Med’, ‘Waivers’, and Cultural Contextualisation of Public Policy Arguments 29(3) J. INT’L ARB. 285. 
23 Arb-Med-Arb is permitted by DIS Arbitration Rules 2018 art. 27.4, which provides that the tribunal shall discuss 
with the parties at a case management conference the possibility of using mediation or other method of amicable 
settlement; art. 41 provides for the recording of a consent settlement agreement by the tribunal. Also see Swiss 
Rules of Commercial Mediation art. 24, which refers to mediation during the course of arbitral proceedings. 
24 Thomas Stipanowich and Veronique Fraser, The International Task Force on Mixed Mode Dispute resolution: 
Exploring the Interplay between Mediation, Evaluation and Arbitration in Commercial Cases 40(3) FORDHAM 
INT’L L J 839, 845–846 (2017). 
6 
E. Arb-in-Med  
The converse of Med-in-Arb, Arb-in-Med is essentially a mediation process where a mediator 
uses evaluative techniques without switching out of the mediator role. These techniques may 
include mediators using non-binding evaluation or mediator proposals as a means of 
encouraging settlement and mediators “setting the stage” for adjudication and other dispute 
resolution options by helping parties to design a dispute resolution process.25 
This article focuses on Med-Arb, Arb-Med and Arb-Med-Arb, whether using the same neutral 
or otherwise (referring to these processes collectively as “mixed mediation and arbitration 
processes”) because how these processes are structured can strongly influence their ability to 
achieve different process goals. For Med-in-Arb and Arb-in-Med, it would come down to the 
choice of the neutral with the requisite abilities and characteristics desired by the parties rather 
than the structuring of the process, which is still essentially a mediation or arbitration process.   
III. Mixing Processes to Achieve Strategic Goals 
Three key goals that may be achieved through mixed mediation and arbitration processes are: 
(1) international enforceability; (2) cost-effectiveness; and (3) preservation of relationship 
between parties. However, not all mixed mediation and arbitration processes are equally 
capable of achieving them to the same degree. The ensuing discussion aims to provide a 
framework for appreciating the strengths and weaknesses of Med-Arb, Arb-Med and Arb-Med-
Arb from the perspective of their ability to achieve specific goals. The impact of having the 
same neutral act as mediator and arbitrator will also be considered. 
A. International enforceability 
The process of mediation often leads to the parties entering into a settlement agreement once 
they reach a resolution to their dispute. This settlement agreement may generally be enforced 
under contract law in the event of breach. However, as Wolski has observed this may be a 
“circuitous, slow, complicated and expensive” process, leaving the aggrieved party effectively 
back at square one.26  
In various jurisdictions, the enforceability of a mediated settlement agreement has been 
enhanced in three main ways through domestic legislation. First, to allow direct enforcement 
of a mediated settlement agreement in court. For example, in Ontario, Canada, the Commercial 
Mediation Act 201027 permits the registration of a mediated settlement agreement with the 
Superior Court of Justice and for the agreement to have the same force and effect as if it were 
a judgment of the court. In a similar vein, section 17 of the Philippines Alternative Dispute 
Resolution Act 28  allows the parties to deposit a mediated settlement agreement with the 
appropriate Clerk of a Regional Trial Court and for the court to summarily hear a petition if a 
need to enforce the mediated settlement agreement arises. Section 12 of the Singapore 
                                                            
25 ibid. 
26 Bobette Wolski, Enforcing Mediated Settlement Agreements (MSAs): Critical Questions and Directions for 
Future Research 7(1) CONTEMP. ASIA ARB. J. 87, 94 (2014). Also see Edna Sussman, A Path Forward: A 
Convention for the Enforcement of Mediated Settlement Agreements 6 TRANSNATIONAL DISPUTE MANAGEMENT 
1, 6 (2015). 
27 Commercial Mediation Act 2010, Chapter 16, Schedule 3, s. 13.  
28 Republic Act No. 9285. 
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Mediation Act 201729 provides an even quicker route by permitting the recording of mediated 
settlement agreements as an order of court. Second, to allow a mediated settlement agreement 
to be transposed into a notarial deed for enforcement. For example, in Germany, parties may 
include the mediated settlement agreement in a public document drawn up by a German notary 
and add a declaration by the party concerned, in which the party agrees to submit to immediate 
enforcement in relation to an obligation resulting from that agreement.30 In Spain, legislation31 
provides for mediation agreements to be recorded in a public instrument in the presence of a 
notary public and to meet certain requirements before they may be enforceable.32 Third, to 
allow a mediated settlement agreement to be enforced as a consent arbitral award. For example, 
under section 73(3) of India’s Arbitration and Conciliation Act 1996, a settlement agreement 
signed by the parties is final and binding on them and the persons claiming under them, and is 
given the legal force and effect of an arbitral award. Similarly, article 51(2) of the Arbitration 
Law of the People’s Republic of China provides that a conciliation statement has the same 
effect as an arbitral award on the merits.  
The first two methods may be effective in a domestic context but may be more challenging on 
an international plane. Until the UNCITRAL instruments addressing the enforcement of 
mediated settlement agreements become widely ratified and implemented, it appears that 
enforceability of international mediated settlement agreements is best achieved through the 
mechanism of arbitration.33 That enforceability is the most attractive feature of arbitration for 
cross-border transactions is evident from a 2016 study commissioned by the Singapore 
Academy of Law, which showed that arbitration was the most favored dispute resolution choice 
selected by 71% of respondents, and with the largest proportion (46%) of that group indicating 
that the chief reason for preferring arbitration was enforceability.34 To put things in perspective, 
the New York Convention, an international treaty that promotes the recognition and 
enforcement of arbitral awards, has at the time of writing 159 States parties, 34 away from 
universality.35  
However, it may be argued that the Med-Arb process may not be able to achieve this goal of 
international enforceability in the same way as Arb-Med and Arb-Med-Arb. In Med-Arb, 
where an arbitrator is appointed after the dispute is resolved in mediation, one plausible 
argument that can be made to challenge the enforceability of an award is that no “difference” 
existed between the parties to provide a basis for arbitration at the time of commencing the 
arbitration.36 Commentators have not arrived at any consensus on whether this argument will 
                                                            
29 Act No. 1 of 2017. 
30 United Nations Commission on International Trade Law, Note by the Secretariat – Compilation of comments 
by Governments 13–14, 16 A/CN.9/846/Add.3. 
31 Spain’s Act No. 5/2012 of 6 July 2012 on mediation in civil and commercial matters and Act No. 1/2000 of 7 
January 2000 on civil procedure. 
32 United Nations Commission on International Trade Law, Note by the Secretariat – Compilation of comments 
by Governments 13–14, 16 A/CN.9/846/Add.3. 
33 Eunice Chua, The Future of International Mediated Settlement Agreements: Of Conventions, Challenges and 
Choices 1 TAN PAN ONLINE: A CHINESE-ENGLISH JOURNAL ON NEGOTIATION 1 (2015), discussing the potential 
of an UNCITRAL convention on the enforceability of international commercial settlement agreements reached 
through mediation and comparing it with enforcement as a court order and arbitral award. 
34 Singapore Academy of Law, Study on Governing Law & Jurisdictional Choices in Cross-Border Transactions 
(2016), http://www.ciarb.org.sg/wp-content/uploads/2016/02/SAL_Singapore_Law_Survey.pdf.  
35  The author credits João Ribeiro-Bidaoui, UNCITRAL Regional Head for Asia and the Pacific, for this 
observation.  
36 Bobette Wolski, Arb-Med-Arb (and MSAs): A Whole Which is Less Than, Not Greater Than, the Sum of its 
Parts? 6(2) CONTEMP. ASIA. ARB. J. 249, 262 (2013). 
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succeed,37 but it appears that certain jurisdictions such as New York and Brazil require that the 
arbitral tribunal be constituted prior to settlement of the dispute.38 Thus, Med-Arb is a risky 
process if one were to prize international enforceability. Arb-Med and Arb-Med-Arb do not 
suffer from this difficulty as in both processes arbitration is commenced before mediation takes 
place. Generally, consent awards are regarded as enforceable under the New York Convention 
and the rules of major arbitral institutions. Article 31 of the UNCITRAL Model Law on 
International Commercial Arbitration further expressly recognises consent awards. 
B. Cost-effectiveness 
Cost-effectiveness encompasses the notion of time efficiency, proportionality in the sense that 
the costs of the dispute resolution process should result in overall value gained by the successful 
party whether in monetary terms or otherwise, and the ability of the process to bring about the 
desired outcome. Many commentators have observed that parties in international arbitration 
have become increasingly disenchanted with how lengthy and costly the process has become,39 
and combining mediation with arbitration is viewed as one way to access a less costly and more 
flexible process whilst retaining the benefit of enforceability.40 
Same neutral mixed mediation and arbitration processes tend to be favoured due to perceived 
cost-effectiveness.41 Where the mediator and arbitrator are the same person, there is familiarity 
with the dispute and hence there is no need for any duplication of work, additional expense or 
delay when switching from one process to another.42 It has also been argued that efficiency can 
be achieved because a “legalized, evaluative form of mediation”, with adversarial posturing 
and grand-standing by lawyers, is neutralized as the decision-maker is in the room to provide 
a disincentive for bad behaviour.43 This leads to more productive mediation as parties become 
more efficient in identifying problems and potential solutions, reach settlements faster and are 
                                                            
37 Edna Sussman, A Path Forward: A Convention for the Enforcement of Mediated Settlement Agreements 6 
TRANSNATIONAL DISPUTE MANAGEMENT 1, 9 (2015), citing Christopher Newark and Richard Hill, Can a 
Mediated Settlement Agreement Become an Enforceable Arbitration Award? 16(1) ARB. INT’L 81, 81 (2000); 
James T. Peter, Med-Arb in International Arbitration 8 AM. REV. INT’L ARB. 83, 88 (1997); Harold I. Abramson, 
Mining Mediation Rules for Representation Opportunities and Obstacles 15 AM. REV. INT’L ARB. 103 (2004). 
38  Donna Ross, Med-Arb/Arb-Med: A More Efficient ADR Process or an Invitation to a Potential Ethical 
Disaster?, in CONTEMPORARY ISSUES IN INTERNATIONAL ARBITRATION AND MEDIATION: THE FORDHAM PAPERS 
2012 362–363 (2013). 
39 Joerg Risse, Ten Drastic Proposals for Saving Time and Costs in Arbitral Proceedings, 29(3) ARB. INTL. 453, 
453 (2013); Donna Ross, Med-Arb/Arb-Med: A More Efficient ADR Process or an Invitation to a Potential Ethical 
Disaster?, in CONTEMPORARY ISSUES IN INTERNATIONAL ARBITRATION AND MEDIATION: THE FORDHAM PAPERS 
2012 353 (2013); Lucy Greenwood, A Window of Opportunity? Building a Short Period of Time into Arbitral 
Rules in order for Parties to Explore Settlement 27(2) ARB. INTL. 199, 199–200 (2011). 
40 Brian A. Pappas, Med-Arb and the Legalization of Alternative Dispute Resolution, 20 HARV. NEGOT. L. REV. 
157, 159 (2015).  
41 Michael E. Schneider, Combining Arbitration with Conciliation 1 TRANSNATIONAL DISPUTE MANAGEMENT 1 
(2004). 
42 Gabrielle Kaufmann-Kohler and Fan Kun, Integrating Mediation into Arbitration: Why it Works in China 25(4) 
J. INT’L ARB. 479, 490 (2008; Gerald F. Phillips, Same-Neutral Med-Arb: What Does the Future Hold?, 60 DISP. 
RESOL. J. 24, 28 (2005). 
43 Brian A. Pappas, Med-Arb and the Legalization of Alternative Dispute Resolution, 20 HARV. NEGOT. L. REV. 
157, 167–168 (2015). 
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able to save costs.44  Although this may not be a generally recommended course,45 most 
international institutions permit the parties to choose the same neutral for mixed mediation and 
arbitration processes in deference to party autonomy.46 The domestic legislation of several 
countries also expressly contemplate the same neutral conducting mediation and arbitration 
with the consent of the parties.47 
As between same neutral Med-Arb, Arb-Med and Arb-Med-Arb, the cost-effectiveness of the 
process will likely depend on the stage of the dispute mediation is attempted and a settlement 
is reached. In the event of a settlement at the mediation phase, Arb-Med is likely to have 
incurred the most costs out of the three because the substantive arbitration hearing would have 
been completed before mediation is attempted. The cost differential would be particularly 
apparent for international commercial disputes, which would likely involve evidence, 
witnesses, lawyers and tribunal members from various jurisdictions and the incurring of hefty 
costs in preparation for the substantive hearing and during the hearing itself. One empirical 
study of students engaging in simulated same neutral Arb-Med (with a sealed arbitration award) 
and comparing that with same neutral Med-Arb showed that same neutral Arb-Med produced 
slower resolutions and did not work to reduce pre-dispute measures of disputant outcome 
expectations.48 This seems to suggest that same neutral Arb-Med may not be a very cost-
effective procedure based on time efficiency and ability to temper expectations. On the other 
hand, however, the same study also demonstrated that same neutral Arb-Med produces 
settlement in the mediation phase more frequently and achieves settlements of higher joint 
benefit than same neutral Med-Arb.49 This speaks to the higher potential ability of the Arb-
Med procedure to bring about settlement and enhance settlement quality, despite the longer 
time it may take. As between same neutral Med-Arb and same neutral Arb-Med-Arb, same 
neutral Med-Arb could be said to have the greatest potential to be the most cost-effective 
process as the only additional costs incurred after settlement would be the mediator switching 
                                                            
44 Martin C. Weisman, Med-Arb: The Best of Both Worlds, 19 Disp. RESOL. MAG. 40, 40 (2013) (arguing that 
same neutral mixed mediation and arbitration processes give parties “the best that mediation and arbitration have 
to offer, providing incentives to resolve issues promptly, efficiently and in a less costly manner.”); Gerald F. 
Phillips, Same-Neutral Med-Arb: What Does the Future Hold?, 60 DISP. RESOL. J. 24, 28–30 (2005) (observing 
that parties behave better during same-neutral med-arb than in classic mediation probably because they do not 
want to alienate the potential arbitrator); DEAN G. PRUIT ET AL., Process of Mediation in Dispute Settlement 
Centers, in MEDIATION RESEARCH: THE PROCESS AND EFFECTIVENESS OF THIRD-PARTY INTERVENTION 368, 389-
90 (Dean Pruitt and Kenneth Kressel ed., 1989) (finding parties made fewer hostile comments and proposed more 
solutions under same-neutral Med-Arb as compared with different-neutral Med-Arb and standard mediation). 
45 Brian A. Pappas, Med-Arb: The Best of Both Worlds May Be Too Good To Be True – A Response to Weisman 
19 Disp. RESOL. MAG. 42, 44 (2013). 
46  Donna Ross, Med-Arb/Arb-Med: A More Efficient ADR Process or an Invitation to a Potential Ethical 
Disaster?, in CONTEMPORARY ISSUES IN INTERNATIONAL ARBITRATION AND MEDIATION: THE FORDHAM PAPERS 
2012 354–357 (2013).    
47 Hong Kong Arbitration Ordinance (Cap. 69, 2011), s. 33; Singapore International Arbitration Act (Cap. 143A, 
2002 Rev. Ed.), s. 17; also see CEDR Commission on Settlement in International Arbitration, Final Report of the 
Commission Appendix 4, 9 Nov. 2009, 
https://www.cedr.com/about_us/arbitration_commission/Arbitration_Commission_Doc_Final.pdf, providing a 
table of existing legislative provisions on single neutral mixed mediation and arbitration processes in various 
countries. 
48 Donald E. Conlon, Henry Moon and K. Yee Ng, Putting the Cart Before the Horse: The Benefits of Arbitrating 
Before Mediating, 87(5) JOURNAL OF APPLIED PSYCHOLOGY 978, 983 (2002). Comparing Med-Arb and Arb-Med 
processes is perhaps an area where further empirical research may be helpful and could build on this study that is 
based on simulations rather than actual proceedings. 
49 This is likely due to psychological reasons such as the desire to reduce outcome uncertainty in same neutral 
Arb-Med, and greater willingness to exchange information since there can be no impact on the sealed arbitral 
award. Donald E. Conlon, Henry Moon and K. Yee Ng, Putting the Cart Before the Horse: The Benefits of 
Arbitrating Before Mediating, 87(5) JOURNAL OF APPLIED PSYCHOLOGY 978, 978–979 (2002). 
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role to arbitrator and rendering a consent award. However, where mediation is attempted very 
early on in same neutral Arb-Med-Arb, the cost differential could be quite small or non-
existent.  
In the event there is no settlement at the mediation phase and a full arbitration hearing is 
required, it becomes even more difficult to predict which process would be the most or least 
cost-effective. One may argue that same neutral Arb-Med is the most time efficient because 
after the mediation, all the mediator needs to do is switch roles to arbitrator and then issue the 
award he may already have prepared. However, this does not consider that in same neutral 
Med-Arb and same neutral Arb-Med-Arb, there is potential for a shortened and more efficient 
arbitration process because mediation has helped to narrow the issues in dispute. In terms of 
proportionality, Med-Arb and Arb-Med-Arb may also be viewed as a more proportionate 
response given that they allow for partial settlements before incurring the costs of a substantive 
arbitration hearing. Additionally, one must bear in mind that using the same neutral brings with 
it certain risks, chiefly, possible allegations of perceived or actual bias, which could in turn 
affect the cost-effectiveness of the mixed mediation and arbitration process. For example, 
although same neutral Arb-Med may not appear generally cost-effective in situations where 
there is settlement, its key benefit is that it could eliminate the issue of bias if the arbitration 
award is prepared before the mediation takes place. Same neutral Med-Arb and Arb-Med-Arb 
processes may lead to allegations of bias, especially where during the mediation phase the 
mediator speaks privately with one party in the absence of the other and learns about 
confidential issue during the private session that may affect the outcome of the arbitration.50 In 
the event that the arbitrator who acts as mediator wishes to resign after an unsuccessful 
mediation due to certain confidential information being shared ex parte,51 this could also add 
to additional time and costs.  
Yet, the prevalence of same neutral Arb-Med-Arb in countries such as China, suggests that the 
cultural context may also have a part to play. In a society where interpersonal relationships are 
more stable and long-lasting, where procedures that allow for compromises are preferred, and 
where parties seek authority figures as arbitrators who will not only end their dispute but who 
are also trusted to assist them in reaching a mutually agreeable solution with as little loss of 
face as possible, procedural justice may not be a paramount concern.52 Thus, if international 
parties hail from societies with these characteristics, they may be perfectly comfortable with 
same neutral Arb-Med-Arb. The risks associated with using the same neutral could further be 
avoided or at least minimised with the clear and written informed consent of the parties and 
their counsel, which should indicate whether the parties agree to the single neutral meeting 
with each party privately, and if meeting in private is permitted, then what the neutral should 
do in relation to confidential information obtained at such a meeting should also be specified.53 
                                                            
50 Bobette Wolski, Arb-Med-Arb (and MSAs): A Whole Which is Less Than, Not Greater Than, the Sum of its 
Parts? 6(2) CONTEMP. ASIA. ARB. J. 249, 259–260 (2013). 
51 In the proceedings described in Michael McIlwrath, Anti-Arbitration: It’s Not Hard to Mediate During Arbitral 
Proceedings, KLUWER ARBITRATION BLOG (September 13, 2011) 
http://arbitrationblog.kluwerarbitration.com/2011/09/13/anti-arbitration-its-not-hard-to-mediate-during-arbitral-
proceedings, one of the co-arbitrators agreed to be mediator on the condition that she would resign in the event 
that no settlement was reached in mediation or if she or either of the parties felt that her impartiality as arbitrator 
had been compromised by information she had received. 
52 Fan Kun, An Empirical Study of Arbitrators Acting as Mediators in China 15 CARDOZO J. CONFLICT RESOL. 
777, 786 (2014). 
53  Donna Ross, Med-Arb/Arb-Med: A More Efficient ADR Process or an Invitation to a Potential Ethical 
Disaster?, in CONTEMPORARY ISSUES IN INTERNATIONAL ARBITRATION AND MEDIATION: THE FORDHAM PAPERS 
2012 363–364 (2013). In Mercedes Tarrazon, Arb-Med: A Reflection a Propos of a Bolivian Experience, 2 N.Y. 
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In some jurisdictions, such as Hong Kong, Singapore and South Africa, confidential 
information obtained by the single neutral in a mixed mediation and arbitration process that is 
considered material to the arbitral proceeding must be disclosed to all the parties. One 
commentator has suggested that parties also waive their right to challenge an award for bias or 
lack of neutrality to protect the enforceability of the award, for example, by adopting the IBA 
Rules on Conflicts of Interest.54 Additionally, provision may be made to allow for the parties 
or an arbitrator to opt out of the same neutral process in the event that they are convinced that 
the neutral can no longer act impartially.55 
Accordingly, cost-effectiveness is a many faceted value and depending on what aspect is 
prioritised, Med-Arb, Arb-Med or Arb-Med-Arb, whether with the same neutral or otherwise, 
could emerge as the preferred mechanism. Nevertheless, if we assume that cases generally tend 
to settle regardless of what stage of a mixed mediation and arbitration process the mediation 
occurs in, Arb-Med would tend to be the least cost-effective from the perspective of time-
efficiency, proportionality, and ability to temper disputant expectations. Using the same neutral 
could reduce some of the costs incurred with mixed mediation and arbitration processes but 
could also have other consequences of reducing international enforceability by allowing scope 
for allegations of bias if the terms of reference of the same neutral have not been carefully 
crafted. 
C. Preservation of relationship between parties 
A US study on multi-tiered dispute resolution clauses surveyed respondents on why parties 
generally incorporate multiple steps in their dispute resolution clauses, with the top response 
(76%) being to preserve the relationship between the parties.56 This is echoed in a small-scale 
international survey of 81 participants, where the ability to preserve business relationship also 
emerged as what respondents perceived as the top benefit from the combined use of processes 
(72.7%).57 In the Global Pound Conference series survey, the preservation of relationships also 
appeared to be a significant factor to those identifying as parties in a number of questions posed 
relating to what outcomes do parties most often want before starting a commercial dispute 
resolution process (33%), the most influential factor influencing parties’ choice of dispute 
resolution process to use for commercial disputes (24%), and what parties perceive as being 
achieved by participating in a non-adjudicative process for commercial disputes (41%).58  
                                                            
DISP. RESOL. LAWYER 87 (2009), the terms of reference for the arbitrator included an authorisation for the 
arbitrator to act as mediator and the conditions under which she would do so. 
54  IBA Guidelines on Conflicts of Interest in International Arbitration (adopted 2004) 
http://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx. 
55  Donna Ross, Med-Arb/Arb-Med: A More Efficient ADR Process or an Invitation to a Potential Ethical 
Disaster?, in CONTEMPORARY ISSUES IN INTERNATIONAL ARBITRATION AND MEDIATION: THE FORDHAM PAPERS 
2012 364–365 (2013).   
56 Time efficiency (45%) and helping to narrow the issues in dispute (37%) were the next most popular responses. 
Christopher Bloch et al., Drafting Step Clauses: An Empirical Look at their Practicality and Legality, PACE 
INSTITUTE OF INTERNATIONAL COMMERCIAL LAW, 
http://www.cisg.law.pace.edu/cisg/newsletter/Pace_IACCM_Step_Clause_Drafting_Manual.pdf. 
57 Faster resolution of the dispute and its lower cost ranked second and third (67.5% and 63.6%, respectively). 
Dilyara Nigmatullina, The Combined Use of Mediation and Arbitration in Commercial Dispute Resolution: 
Results from an International Study 33(1) J. INT’L ARB. 37, 72 (2016). 
58 Interestingly the respondents that identified as parties consistently gave significantly higher weight to the 
preservation of relationships than the respondents from other stakeholder groups (such as advisors, providers, and 
influencers) did. International Mediation Institute, Cumulated Data Results March 2016 – September 2017, 
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It could be said that in all the mixed mediation and arbitration processes, the goal of preserving 
the relationship between the parties is served by the incorporation of a mediation phase. 
However, the timing mediation is undertaken could affect how effective the process is in 
preserving relationships. Arb-Med has mediation take place at the latest stage, after the 
completion of the arbitration hearing. This may cause the rapport of parties with the mediator 
and each other to be strained due to what transpired during the adversarial arbitration process.59 
Because Med-Arb and Arb-Med-Arb have mediation take place at a much earlier stage than 
Arb-Med, there could be much less opportunity for the relationship between the parties to 
worsen and greater opportunity for the relationship to be improved.  
Two studies conducted based on simulated Med-Arb and Arb-Med processes with university 
student participants seem to support the view that Med-Arb may be superior to Arb-Med in 
terms of the ability to preserve relationships. The first study by Ross and Conlon suggests that 
Med-Arb promotes long-term outcomes better than Arb-Med, which functions more to promote 
information exchange, concession making and a high frequency of settlements.60 The second 
study by Ross, Brantmeier and Ciriacks shows that parties perceive Med-Arb as a fairer process 
than Arb-Med,61 which could contribute towards promoting relationship preservation due to 
higher satisfaction being gained from the dispute resolution process.  
Another study conducted by surveying working professionals based on their responses to 
hypothetical scenarios also produced results that corroborated the two earlier studies on 
university students. This study demonstrated that the relationship variable had very strong 
importance for respondents’ process selection, with Med-Arb being preferred over Arb-Med 
where the respondent had concerns of protecting or improving the relationship between the 
disputing parties. 62  It also showed that Med-Arb was perceived as providing greater 
opportunity to salvage relationship concerns than Arb-Med.63  
Given that Arb-Med-Arb is a relatively new process compared to Med-Arb and Arb-Med, it is 
not surprising that there have been no empirical studies featuring Arb-Med-Arb. Nevertheless, 
if mediation were attempted early in the Arb-Med-Arb process, the ability of the process to 
preserve relationships would likely be more similar to that of Med-Arb than Arb-Med. 
Additionally, although the studies described earlier focused on same neutral Med-Arb and Arb-
Med processes, one would also expect the results to be similar where different neutrals conduct 
the mediation and arbitration in terms of which structure can best achieve the goal of 
relationship preservation. Perhaps there is an even stronger case where different neutrals are 
used because the mediator may be able to address the relationship issues without being 
concerned that this may impact a possible determination of the substantive rights and liabilities 
                                                            
GLOBAL POUND CONFERENCE SERIES 2016–2017, http://globalpound.org/wp-content/uploads/2017/11/2017-09-
18-Final-GPC-Series-Results-Cumulated-Votes-from-the-GPC-App-Mar.-2016-Sep.-2017.pdf.  
59 Eunice Chua, The Future of International Mediated Settlement Agreements: Of Conventions, Challenges and 
Choices, http://ink.library.smu.edu.sg/sol_research/2502.   
60  William H. Ross and Donald E. Conlon, Hybrid forms of third-party dispute resolution: Theoretical 
implications of combining mediation, 25(2) ACADEMY OF MANAGEMENT REVIEW 416, 428 (2000). 
61 William H. Ross, Cheryl Brantmeier and Tina Ciriacks, The impact of hybrid dispute resolution procedures on 
constituent fairness judgments, 32(6) JOURNAL OF APPLIED SOCIAL PSYCHOLOGY 1151 (2002). 
62  Trevor Jason Stones, Choosing Between Med-Arb and Arb-Med: An Exploratory Study, 
www.cedires.be/index_files/SONES_Trevor_Jason_Choosing%20between%20med-arb%20and%20arb-
med_thesis.pdf (2007).  
63 ibid.  
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of the parties or that the parties may be pressured into accepting the mediator’s suggestion for 
fear of an adverse decision when the mediator is arbitrator.  
On balance, it appears that Arb-Med-Arb has the potential to strike the best balance between 
all three identified goals, particularly as there is more flexibility in attempting mediation at an 
early stage of the arbitration. However, if international enforceability of the mediated 
settlement agreement were not an issue, Med-Arb presents the most cost-effective solution, 
with potential for relationship preservation as well. Arb-Med seems to rank the lowest in terms 
of cost-effectiveness and relationship preservation, and perhaps because of this, Arb-Med is in 
practice the least common way in which mediation and arbitration processes are combined in 
the context of international commercial disputes. The small-scale international study alluded 
to earlier showed that about three-quarters of participants have experienced Med-Arb (74.1%) 
and Arb-Med-Arb (70.4%), but only 25.9% had experience with Arb-Med where mediation 
was conducted after the arbitration hearing but before issuing the award, and 11.1% where 
mediation was conducted after issuing the award.64 Nevertheless, Arb-Med may be useful 
where, for example, parties wish to employ the same neutral but wish to avoid the potential for 
allegations of bias on the part of the neutral and an important goal is to promote information 
exchange and concession-making by the parties. To sum up, each of these mixed mediation 
and arbitration processes can help the parties to achieve different strategic goals, and each has 
their place in the arsenal of a dispute resolution professional.   
IV. Conclusion 
Mixing the modes of mediation and arbitration involves numerous nuances and complexities 
and it is important to pay attention to how these processes are defined in the literature to fully 
understand the discussion. This piece suggests one way of constraining definitions that will not 
be unfamiliar to practitioners and academics in this area but with clearer lines to better 
differentiate the mixed mediation and arbitration processes drawn based on the timing and 
sequence of the mediation, the commencement of arbitration and the conduct of the arbitration 
hearing.  
In terms of which combinations of mediation and arbitration can best achieve the goals of 
international enforceability, cost-effectiveness and relationship preservation, those processes 
that begin with arbitration are superior in terms of international enforceability, but when 
arbitration switches over to mediation and vice versa will influence cost-effectiveness and 
relationship preservation. Whether the same neutral is used also appears to have a strong impact 
on cost-effectiveness.  
In the light of this discussion, international dispute resolution institutions would do well to 
examine their rules for their ability to deal with the mixing of modes. In an increasingly 
competitive environment, innovations such as the Singapore Arb-Med-Arb Protocol may 
appeal to potential users because of the provision of a ready framework for how and when to 
switch between the modes of mediation and arbitration.65   
                                                            
64 Dilyara Nigmatullina, The Combined Use of Mediation and Arbitration in Commercial Dispute Resolution: 
Results from an International Study 33(1) J. INT’L ARB. 37, 63–63 (2016).   
65 See Christopher Boog and Elisabeth Leimbacher, The Singapore International Mediation Centre and the new 
AMA Procedure - finally what users have always wanted?, SCHELLENBERG WITTMER NEWSLETTER (January, 
2015) 3. 
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Finally, although this piece does not go into this issue in any detail, one must also bear in mind 
the factual, cultural and legal context of the dispute in identifying which process would meet 
the needs of the parties. It would fall to legal advisers to help parties navigate these strategic 
choices and this author’s hope is that this discussion will contribute to a greater appreciation 
and understanding of how to best mix mediation and arbitration for the parties’ purposes. 
